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Applying for Records: Your Rights

There are two types of Australian laws that give you a right to see your personal records, including records
created in the past: freedom of information (sometimes called right to information) laws and privacy laws.

These laws are different in each state and territory. The laws that relate to your application depend on where you
were in ‘care’ as a child. If, for example, you live in Victoria now, but you were in care as a child in Tasmania,
then it is Tasmanian law that relates to your application to see your records. In some cases, Commonwealth law

might apply.

What are ‘right to information’ or
‘freedom of information’ laws?

These laws, often called ‘FOI’ laws, entitle individuals to information created by government agencies. All states
and territory governments comply with individual FOI legislative Acts.

These laws may entitle you to see records such as your State Ward or Client file, or other records created by the
government-run home where you were placed. FOI laws give you the right to request a change to your personal
information if you think it is wrong. They also give you the right to annotate or add any further information to your
records. While the laws are different in each state, they all give you the right to correct or amend information
about yourself if it is inaccurate, incomplete, irrelevant or misleading. You can see your state or territory
legislation here.

FOI laws entitle you to see government records, including medical, police, adoption or child protection records
(there are also provisions in some Health legislation that cover records created by non-government
organisations).

FOI laws also protect the privacy of other people, whose information might be on your personal records.
Information about other people (known as ‘third parties’) may be seen as ‘exempt’ under FOI laws, meaning that
it does not have be disclosed to you. Even close family members and friends can be seen as ‘third parties’ in FOI
laws.

FOI laws give you the right to appeal against a decision not to disclose information about ‘third parties’ that is on
your personal records. (See What are my rights to appeal?)

(If you want to know more about applying for the records of a family member, see our fact sheet: Searching for
records of a parent or grandparent’s time in ‘care’).

FOI laws only apply to information held and created by government agencies. They do not give you a right to see
personal records held by non-government organisations, such as a children’s home run by a church or charitable
organisation. Private organisations that hold personal records may be regulated by privacy laws. Governments
sometimes regulated private homes, and may have created records about them.

What are ‘Privacy laws’?


https://www.findandconnect.gov.au/child-welfare-records/foi-and-privacy-laws/
https://www.findandconnect.gov.au/resources/your-rights/#6
https://www.findandconnect.gov.au/resources/searching-for-records-of-a-parent-or-grandparent/
https://www.findandconnect.gov.au/resources/searching-for-records-of-a-parent-or-grandparent/

Privacy laws outline an individual’s right to see their personal information, and the right to change that information
if it is wrong or misleading. Privacy laws also regulate how organisations handle personal information and
personal records. As well as providing access to personal information in records, their purpose is to protect
personal information, such as an individual's name, address, and bank details from misuse (such as selling it
without permission).

Most states and territories have privacy legislation, which regulates personal information created and held by
government agencies. This legislation may also apply to private agencies with a ‘service agreement’ with the
government, such as a privately-run children’s home contracted by the state to house children. Where no such
agreements exist, your rights to see your personal records from your time in ‘care’ in a privately-run children’s
home may be supported by the Privacy Act 1988 (Commonwealth).

Most organisations that hold records from privately run children’s homes will provide copies of these records on
request. These organisations will normally apply exemptions similar to those outlined under the section relating to
FOI requests and in particular will not provide information about third parties. Like FOI laws, privacy laws have
processes that allow you to appeal decisions about the disclosure of third party information.

Do these laws guarantee that | will
see my records?

No. While recent FOI and privacy laws have clear rules for how governments and other organisations keep
personal records, and store them into the future, they cannot change how those records were kept and stored in
the past. There is a chance you might be told that your records no longer exist, or cannot be found.

The decision to release your personal records and which parts of them to release is made by the individual or
team processing your application and reviewing your records. Each organisation, and each FOI or records officer,
may interpret legislation differently and this will affect what records you receive and how you receive them.

What if I've been refused to see my
records in the past?

If you have previously been unsuccessful in the past, it may be worth applying again, given changes to FOI and
privacy laws that have occurred. Attitudes have also changed over time, and Senate inquiries and the National
Apology have raised awareness about the importance of records to people who were in ‘care’.

If you have applied for records in the past and been told that no or minimal records exist, funding may have since
been allocated for the indexing and cataloguing of older records and as this process is ongoing further records
are coming to light.

What are my rights to appeal?

FOI and Privacy laws in Australia give you the right to ask for a decision made under the laws to be reviewed. For
example, you have the right to appeal a decision about the ‘non-disclosure of third party information’, that means
not letting you see records (or parts of records) because they include information about another person. It is
sometimes possible to argue that this ‘non-disclosure’ is ‘unreasonable’, because it is about a close family
member, or it means you can’t make sense of your own personal records. Reviews and appeals are usually
made to an independent body, like an FOI or Privacy Commissioner, or the Ombudsman.

Often the first appeal can be to the department who provided the records, but there may be a short time period in
which you can make this first appeal, and it will often dates from the time the decision was made to release the



records to you, rather than the date you received them. If your appeal to the department is unsuccessful, you can
also appeal to an independent body. Most states and territories have an FOI or Privacy Commissioner, or an
Ombudsman who can review the decision.

You can view this page online by visiting https://www.findandconnect.gov.au/child-welfare-records/applying-for-
records-your-rights/
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