Children committing offences -
early punishments

In the early days of the

Victorian colony, children
committing offences were

tried, convicted and sentenced

in the same courts as adults,

and were subject to the same
harsh penalties. From 1788 until
the 1860s, children as young

as seven could be charged,
although children up to fourteen
were presumed to be incapable of
committing a crime, unless it could
be proved that the child knew his
or her act was wrong. This rule,
known as the doli incapax rule,
still applies in Victoria.

It the court believed that a child’s parents had

_ contributed to the child committing the offence,

e through neglect or coercion, the court would also
‘ charge and convict the parent. Sometimes the

parent would serve the child’s penalty instead of
the child.
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INFORMATION FOR AN OFrENCEL.
List of parents to be prosecuted for failing to ) e

ensure their child attended school, 1882.

“Sir, | have the honour at the
instance of the secretary for
Education to forward the above
list for prosecutions for non-
compliance with compulsory clause

of Education Act you will kindly
make out summonses and hand to
police for service in time for courts
as above and oblige”.
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Information for an offence committed by WL - “feloniously
stealing one bicycle valued 3 pounds, on the property of
RPM”, East Melbourne, 12th February 1919.

Throughout Australia, sentences for
children convicted of theft or murder

From the late 1880s, Courts began to recognise that children didn’t
always understand the consequences of their actions, and age became a
included: mitigating factor in sentencing. Theft cases involving children would be
. public flogging tried summarily, with a single magistrate and no jury, which meant that
less severe penalties would be imposed.

Despite showing greater lenience
towards children, the Children’s Court
Act did not do away with corporal
punishment. From 1906, a child found
guilty of an offence could be whipped
by order of the Court. Whipping was
carried out by a constable, parent or
guardian, and the child could be struck

- adult prison
- work in road gangs

- transportation to penal colonies,
including Van Diemen’s Land

THE CHILDREN’S COURT

+ hanging These changing attitudes and practices eventually lead to

Magistrates would find alternatives to
these harsh penalties wherever possible.
For example, in 1847, children convicted
of stealing would be sentenced to a
private whipping - this may seem brutal
by today’s standards, but in the 19th

century it was viewed as less severe
than a public tlogging.

the establishment of the Children’s Court in 1906. The new
Court dealt with all oftenders and neglected children aged

between seven and sixteen. Judges at the Court no longer

handed out adult penalties.

The Court practices retlected a shift away from
punishment, and a greater focus on protection and reform.

At this time, it found guilty in the Children’s Court,

no more than three times with a cane.

It the magistrate did not think the child
had been whipped sufticiently, the Court
could further punish the child using the

usual sentencing procedures. Whipping
was not abolished until 1958.
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children could be sentenced to:

{5) Addifional Provisions for Punishrneni—
In addition, the following prosisions are in force with respect to the punish
ment of children—

(2) when any boy, apparently under sixteen vears, ig charged with 2 sum-
mary offence, and the charge is proved, and the parent or guardian
undertakes to privately whip the boy with a cane or birch rod, the
Court may adjourn the case for that purpose, and if at the adjournes
hearing it is satisfied that the boy has been suffictently whipped may
discharge him ; but, if not satished, may convict him and pumish him
a5 the law provides,

(&) In the same circumstances the Court may, m additbion to or in heu of

- 3 term in a reformatory

- 3 term at an industrial school

s Whlpplﬂg any other punishment, order a similar whipping to be inflicted by a
constable in the presence of an inspector or other officer of higher
rank than a constable, and mn the presence of the parent or gua!'d'laﬂ

. if he desires to be present, or by any other person, not being a public

° prObatIOn offidal, duly authorized by the Governor in Council. But such

punishment shall not exceed such as may be lawfully inflicted by
schoolmasters.

(¢} Sections 365 and 319 of the Crimes Act fBgo provide for punishment by
solitary confinement and whipping of persons of sixteen vears and

- dismissal with a promise of good behaviour.
Sunbury Court of Petty Sessions, 188o0.

Reproduced with permission from Mr. Michael Challinger.

Extract from the Children’s Court Act 1906.



Industrial training schools
and reformatories

Most children were sent to reformatories for stealing or
for being ‘uncontrollable’ (see letter below).

Report by Probation officer
E. Warren, 16th March 192o0.

Re TW,

“Mrs. R reported to me that

her brother had caused a row,
because there was no strap(?)
in the house, and when his
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ﬂwﬁ* pes ;:;3 JL;F*;;?"‘“ W ul Baforéis sister asked him for the teapot
3 ,-,f: 5 - ¢ By (which he had taken) he took
 faiig t.-;._ g f il . -y .
"f«"l / Loe Ao ;:i 5 the pottery(?), she took it
from hlm, he then took a INDUSTRIAL SCHOOLS
table knife and attempted to
strike . The mother rushed Not all children who committed
in and got a cut on the crimes were sent to reformatories.
hand. The sister fainted,
a younger sister ran out It the oftending child had an
in the street and called a ‘agreeable’ manner, a Magistrate

man that was passing in.
This happened about 7am on
the morning of the 12th inst. His mother informed me he had

could instead send the child to
an industrial training school for

thrown a cup at her and cut her head open about three months ago, he neglected children. These schools

is @ most dreadful cigarette smoker and | think it must be affecting his
brain, the family seem in fear of him, | would suggest that he be sent to and domestic training and care,

some home for a time that may have a good affect on him”. rather than punishment.

provided basic education, industrial

Some schools, such as the

CHILD REFORMATORIES Stays at reformatories could be lengthy. By 1917, a court The John Murray’ (pictured above),
Reformatories were established by the could order that even after a child’s initial sentence had were industrial training ships,
Neglected and Criminal Children’s Act expired, the child could remain detained at the governor’s where boys trained to be sailors.
1864. At these institutions, children , : , : o '

were deterred from pursuing a life of discretion - possibly indefinitely!

crime through a combination of practical
education, religious studies and strong
discipline. Rules were entorced through
strict routines, physical punishment and
social isolation.

Girls were often sent to reformatories for different reasons than boys - for example, for ‘wild’ (meaning disorderly)
behaviour, or for being ‘impure’ (meaning sexually active). It was feared that if not reformed, these girls would grow into
a lite of poverty and prostitution, and that their own children would then follow a similar path into a ‘career of crime’.

Unlike boys, girls were believed to misbehave due to inherent defects in their nature - particularly if they were sexually
active. Stronger measures were thought to be required to reform their inherent immorality.

Girls were often sentenced to longer periods in the reformatory than boys, and received more intensive training and
attention from superintendents, matrons and teachers.

Ballarat Boys Reformatory, c.189o0.



; Neglected children and the law

Under the Neglected and

Criminal Children’s Act 1864, Children who were convicted of being neglected were put into the
being 5 ‘neglected’ child in care of large orphanages or children’s homes, usually run by charities
or church groups. The homes, often large dormitories, provided food,
schooling and religious education.

Victoria was a criminal offence,

for which the child was charged.

“| ‘ES’ (Sister
Esther) being

the manager

WHAT DID IT MEAN TO BE
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‘ : of the Church } 2, “Lf‘“ft Officgs,
NEGLECTED’? of England I 77 A
Children could be charged with Neglected

Children’s Aid

neglect if they were destitute, Society, an

homeless or if their parents were institution
unable to properly care tor them. approved
of by the
governor in
13, Everv clild who anawers to any of the dezorintion: herein- 1
after mentioned shall e deemed tn ha a #ueglected child™ witlin Lhe COUHCII Under
maaning andg for the parpoass of thia Act— 1 1
(1.} Anw ehild fonnd buewging or receiving alms e heing in any Section SIXt-y
street, or public place Llor the purpose of bepgnogr or receiving One Of the
alms
(2.0 Aoy chold who sholl be found wanderinge sboul or frequenting Neg/ected
any slovel thoroughlare tavern or place of pulsdic resert or
slecping in the apen air and who ahall 1.1-;|"Jilu1 vir (0% b Chi/dfen S
or gettled place of abode e any visible meana of subsistenee
{3.) Any chld who aball resule in any brothel or azanciate or Act 1915
dwell with any porson koown or roputed to he a thisf ’
pristitute ur drunkaed or with any prrecn convieted of dO hereby consent to toke Charge
VAEIFIUCY UNGCT Sy Act no W Ol beenller 4o D i Leree o .
(4.) Any clild who having committed an offence punislable Ly of JT’, a neglected child from before the court, under the
mprisommmeant nr some less pamishment onght nevertheless . . .
in the apinion of the joaticea regard being had tn hiz gee provisiOn of the said Act” Visits by Children’s Welfare Committee to Benevolent
and the eivenmstances of his caso tn b st to an ndustrisl . Homes. Weekly Times, 17th October;, 1914, p.28
Arhocl ' ’ ’ S
(5.} Any clidd whese garenl represests thay he is usable to = M@/bOUfﬂ@, 22nd/Une 1922, Reproduced with permission of the Newspaper Collection,
punleol guel child and that be wiskes hirm %0 be sepl 1o ao State Library of Victoria.
irdustual zehosl and gives zecurity to the aatizfaciion of
+ justiee: hefore whom gneh child may ba broneht (oo - . -
it af the matnienance af snth child in ek hool Children’s welfare homes were often called ‘asylums’. Today we think
(. - ohilid whao it the time of 1l aasing 0t this Act ghall £ { - : : : ‘1
() f::a11.::r11l-lir111:1:}'.::'.1:?5' the TII;I':'ll'llli'; 1-||r:r||I|||Jr5T]:-II; ]:1fl:.-'l:l'r 1:-1: ’rhc'-T:h:'n:I;i- OT an ‘asylum’ ds d home or Deople Wlth pSyChlat“C d|Sab|||ty, bUt for
prranta’ Howe. children in the 19th century it was meant to be a safe place of refuge CHANGING TIMES

and protection.
Extract from the Neglected and Criminal Children’s Act

1864. Section 13 provides definitions for determining a
‘neglected child’.

3 VICTORIA POLICE.—(21.)

WHAT HAPPENED TO e - Application for Summonis.
NEGLECTED CHILDREN? < 9 T o e T

/ The Officer in charge of Police at_ _NTH MELBOURNE., P
directs____ Lioneli.Stuekey < Uonstable of Police
ﬂ'f : LT - Hﬂm_u_m_‘* : /_ " il : e e L T

to apply to the Magistrates at the Folice Court at Mth Malbourne.

for a summons against_____
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Ca pel  Place nth Melbourns.

for —thet—en—the—5 ff,ﬂ'.‘,l:.. at—lith y uaa deamsd to s “eglected

Farlmom — 10

Summons against JM for being a neglected child and ‘likely to lapse into a career of crime’ -

North Melbourne Children’s Court, 8th July 1939.




Youth welfare - 3 sh

By the 1970s, many of the reformatories
dating from 1864 to the 1930s had
closed down, and probation became 3
key policy and practice of the Children’s
Court. Probationary sentences had been
available for children since the late 1887,
and their original purpose was to:

- allow magistrates to show mercy
to first time offenders

- dissuade children from a lite of
crime through close supervision
and community integration

- encourage respect for the law by
providing a more suitable penalty
for less serious crimes.

The 1970s saw the establishment of
community programs, such as the Youth
Welfare Services (YWS) set up by the
Social Welfare Department, aimed at
maximising the impact of probation.
The YWS would provide children with
counselling, help with homework, and
weekend camps, and would ensure the
child performed community service.

A child on probation had to visit their

1970S PROBATIONARY PROCESS
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Letter to parent notifying of child’s probation order.

2. Criteria for being sent to Youth Welfare Service: Do you pass the test?

. If not, you may be sent to detention centre or industrial training for as long as the
magistrate deems fit: Notice from the Superintendent of YWS to the Children’s Court
rejecting your application.
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Founded in 1944, the Children’s Court
Clinic is the investigative arm of the
Children’s Court. It assesses the children
and parents, and provides detailed clinical
psychiatric and psychological advice to
the court on the child’s best interests.

Operating independently of any agency,

the Clinic undertakes assessments at the
request of the Children’s Court, and also
assists the Magistrates’ Court in dealing
with child witnesses.

Initially, the Clinic operated on a

small scale with very few staff - one
psychologist, an informal administrator,

a social worker and a secretary. In the
1970s, the number of staff grew to
encompass a Psychiatrist Superintendent,
two consultant psychiatrists, two medical
officers, two social workers, three
psychologists, a nurse and three typists.

Today’s clinic, run by Dr. Patricia Brown
PSM, Director and Principal Psychologist,
is @ much larger operation. The clinic

has 47 sessional clinicians in addition

to its permanent staff, and conducts
approximately 9oo assessments each year.
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. If so, you will be required to attend regularly: Directions to the local YWS in Hawthorn, e e \ENDUENT No
issued by the Children’s Court to your parent/qguardian. o

local YWS several times a week. Failure
to comply meant being sent back to the
Children’s Court tor breach of probation.

Not all children could be referred to a

_ : : 5 . Have you complied with the conditions of your probation? Notice of failure to attend
YWS - a child needed to fit a number of ho YIS o g

strict criteria. If the criteria were not met, 6

. . What were the parent’s responsibilities? Notice of instructions from the Court to
the child would be sent to a reformatory.

your parents.
Instructions to the Clerks of Courts - Amendment No. 23,
establishing the Children’s Court Clinic at Carlow House.




Recent developments in
Ildren’s Court

The Melbourne Children’s Court at 477 Little Lonsdale Street. All photography of the Court by John Gollings.

The legislation established a range ot sentencing options, including good
behaviour bonds, fines, probation, and youth supervision orders through
to detention as a last resort. The key aim of modern juvenile justice is to
minimise children’s contact with the justice system wherever possible.

A child’s identity and selt esteem can be fragile, and the stigma of
treating a child like a criminal can be deeply harmful. Custodial sentences
that isolate the child from their family and community can also deter
rehabilitation. The general principles require the Court to ensure that:

- Sentences must be specitic and for a fixed period,
rather than indefinite custody in a reformatory

Interior view of a courtroom in the Melbourne
Children’s Court.
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- Children need to understand and participate in proceedings
The west facade of the Melbourne Children’s Court. s much 3as possible

FAST FACTS

- Family autonomy is respected, with a preference tor sentences
that preserve and foster the child’s relationship with their family

- Children are, where possible, kept at home
- Embarrassment and stigmatisation are minimised

- Children are allowed to continue their education and/or
employment uninterrupted, it appropriate and possible

- Cases are conducted and decisions handed down as efficiently
as possible. y

The Children, Youth and Families Act was passed by the Victorian
_ Parliament in 2005, and is expected to be operational in October 2006.
]/V/ | The Act aims to improve children’s rights and protections. For the first

time, the Act gives an expansive definition of matters to be taken into
L account when deciding the best interests of a child in the Family Division. :
The full nature and effect of these laws remains to be seen. The Children’s

Court hopes that tuture generations of Victorian children will enjoy even
greater safeguards to their rights and needs in the years to come.

The foyer for the Family Division at the Melbourne
Children’s Court.




The Children’s Court and
Koorl History
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In the history of the Koori 7
community’s contact with the

juvenile justice system in Victoria,

we find a ditferent and equally

important historical narrative.

; Judge Jennifer Coate, President, Children’s Court of Victoria,
N W\ with Koori Elders Uncle Kevin Coombs and Mrs Georgina
' Williams, at the opening of the Children’s Koori Court.

Beginning in 1788, Indigenous
children across Australia were forcibly
removed from their families and were
institutionalised by European colonisation.
In Victoria, from 1835, the government
segregated the Indigenous community
from their traditional lands onto

THE CHILDREN’S KOORI COURT

m ¥ | Asan initiative of the Aboriginal Justice
) Agreement and after much work with

o : the Koori community, the Children’s
reserves controlied by missionaries and o Wy Koori Court was established in December

government appointed ‘protectors’. In 2004, under the Children and Young
Mmany such communities, the children This painting is a life experience for me and | never thought that Koori Court could have a big affect Persons (KOO” COUFt) Act. The Court’s
lived in 3 separate area of the reserve on a person’s life. Because of me | had to miss my 17th birthday because | had to go to Koori Court first Sittiﬂg was held in October 2005.

for schooling, meals and sleeping. and my family was mad at me.

The Children’s Koori Court serves as 3
In 1864, aspects of the Neglected and criminal justice model that is culturally
Criminal Children’s Act, while not referring sensitive and ensures greater and more
to Koori children specifically, could be positive participation of young Koori

: - eople who must come before the Court.
more readily applied to charge them. Royal Commission into Aboriginal Deaths in Custody PEop

In 1869, the Aborigines Protection
Board was established by the Aborigines
Protection Act to regulate the custody of

Koori children specitically. In particular,
it enabled the removal of Koori children The Commission found that the deaths of Indigenous persons were

to industrial schools or reformatories. relative to the disproportionate number of Aboriginal people in the prison During a court hearing, all parties,
system, indicating deeper issues about problems in the criminal justice including the Magistrate and the young

‘Two Ways’ by Kevin Ellis (2005)

- : The participation ot Koori Elders
The Royal Commission was established by the Commonwealth encourages the family and community

Government in 1987, to investigate the high rate of deaths of Indigenous of the young person to attend Court and

people in police custody, juvenile detention and prison. assists in the rehabilitation options for
the oftender.

After t.he establlshmenht.lc()jf the Ckhlld[)en > system and the economic and social inequalities that bring Indigenous person sit at an oval table. One or more
Court in 1906, Koori children taken by beople into contact with that system. Koori Elders, or respected persons from
police from their communities and reserves the Koori community, sit on either side
would be charged before the Court with In particular, the Royal Commission described the rate ot Indigenous children of the Magistrate. The Elder has the
being a neglected child and in need of In custody as ‘alarming’, and reported that in Victoria, Koori children are 20 authority and respect of both the Court
orotection and custody. times more likely to be in detention that non-Aboriginal children. and the Koori community, and advises
the Magistrate on the young otfender’s
Before the 1960s Koori children often situation and on culturally appropriate

appeared before the Children’s Court
without legal representation. After the

: .. : .. : sentencing options.
National Inquiry into the Separation of Aboriginal and Torres Strait

Aboriginal Affairs Act became law in 1969, Islander Children from their Families \l ~ i etween
more care was taken to ensure Koori The Bringing Them Home Review reported on the nature and extent of y
children had representation in court. the forcible removal of Indigenous children from their families, primarily I

through oral histories. | 3
| S . . . . . | '
Tw | The report aimed to raise public awareness on the history of child weltare \ q
i | 1 policies, and to open discussion on the more complex social, political ' !B :
=) legal implications of this history in Australia. 4 AU m " 6
The Victorian Aboriginal Justice Agreement - Iy ' T

The Agreement, launched in June 2000, is a joint initiative by the Victorian
government and the Koori community to both reduce negative Koori
contact with the justice system, while at the same time increasing positive
Koori participation in all sectors and all levels of the justice system.

The Agreement determines projects to reform the justice system, through

extensive consultation with the Koori community. In particular, it focuses

on projects that reform criminal procedures to improve Koori access to
Aunty Joy Murphy-Wandin, Wurundjeri Elder; performing services and reduce their over-representation in custody.

a smoking ceremony at the opening of the Children’s
Koori Court.

The Attorney General, Hon. Rob Hulls, with members of the
Preston Kode School dancers, at the opening ceremony of
the Children’s Koori Court.



ren’s Court of Victoria
1906 - 2006

P

s 8 BT e e T

afif Ay k1 T
e R T ety LRl L g

e e

T
"
R
g =
-

The Melbourne Children’s Court at the Gordon Institute, Bowen Street.

Reproduced with permission of Gordoncare.

Children in eighteenth and nineteenth century Victoria faced a harsh
and relatively rigid justice system. From the late eighteenth century
onwards, changing social attitudes lead to a gradual improvement in
conditions (see Panels 2, 3 and 6). The establishment of the Children’s
Court in 1906 confirmed this approach, and was an important step
towards recognising the special needs of children in their encounters
with the justice system.

Originally part of the Magistrates’ Court (then known as the Court

of Petty Sessions), the Children’s Court was established to deal

with criminal and child welfare matters (see Panel 1). The first Court
was staffed by special magistrates and honorary probation officers.
Proceedings were closed to the public, which meant that only people
involved in a case could come into the courtroom.

A specitic facility was created for the Court in Melbourne in 1908.
During the 1930s, the first paid magistrate and probation officers

were appointed to the Court. The Court’s caseload was ever growing.
Throughout Victoria between 1911 and 1939, the number of cases heard
grew by over 60% - from 3,303 to 5,491. By 1972, daily sittings had
commenced at the Melbourne Children’s Court.

The last thirty years saw major changes in the Court. Magistrates in the
1970s placed an increasing emphasis on probation orders for young
offenders, rather than imprisonment (see Panel 4). The Carney Report
on Child Weltare, released in 1984, sparked significant reform including
establishing a separate Family Division of the Court to deal with child
protection cases and opening the Court to the public (see Panel 5).

The Melbourne Children’s Court at Queensbridge Street.
Photograph by Janet Matthew.

In 2000, the Children’s Court became
independent of the Magistrates’ Court,
and a new position of President of the
Children’s Court was created. The aim of
these reforms was to elevate the status
and authority of the Court, and retlect
the signiticance of the Children’s Court
in today’s judicial system.

Melbourne Children’s Court

The future will judge us
by the way
we treat our children

This building was cpened by

The Premier of Vicloria thanll;lunnurihln Joehn Cain, M.P.
a

The Attorney-General of Victoria the Honourable Andrew McCutcheon, M.P
on 9 February 1980

Commemorative plague for the Melbourne Children’s
Court at Queensbridge Street.

The Children’s Court was initially

established at every place where a Court

of Petty Sessions was held. In 1908 the

first sittings of the Melbourne Children’s

Court were held at the Gordon Institute

on Bowen St (now part of RMIT). In 1941

the Court moved to Carlow House on

the corner of Flinders Lane and Elizabeth

St. In 1960, a new Melbourne Children’s Viotoria Centenary Exnbition  wold ke (o hanke nformeton Servies

was produced by the Her Honour Judge Jennifer Coate, Mr. Kevin Ellis

CO U rt Wa S O pe n ed O n Batm a n Ave n U e . Victoria Law Foundation. President, Children’s Court of Victoria Family of the late Mr. Anthony J. Blashki

Research and writing:

sl T i Ms. Leanne de Morton, Principal
essica Taft an

Registrar, Children’s Court of Victoria
Janet Matthew Gordoncare for Children

The Court moved once again in 1990 Cotng: Heonor Thomss dencs Mathew Courluson - andrew Jackomos

to a converted factory in Queensbridge e semi pgittes o taf e oepoment o ostee.
St, South Melbourne. This was the first pagite . o Barow EAﬁchgilRfvspc. s
attempt at separating young people at Al Gl Universy of Melboume Low School.
Court for criminal offending from young

people at Court in relation to child

protection matters.

John Gollings

Department of Justice.
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